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REELING IN THE REDNECK YACHT CLUB: A
RECOMMENDATION FOR BUI LEGISLATION AND
ENFORCEMENT PRACTICES IN KENTUCKY

Ross Bundschub*
I. INTRODUCTION

Growing up on Lake Lanier in northern Georgia, I fell in love with
the lake culture at an early age. With a large number of family and friends
living on the same lake, summertime parties were frequently planned and
involved copious amounts of alcohol. Friends and family would arrive,
greeting each other as if decades had passed since their last interaction.
Children would jump off the dock and play in the water while adults
reminisced about their fond memories of college and consumed many a
recreational beverage in an attempt to find relief from the hot summer sun.

When the children heard the conversation die down, we knew that our longanticipated wait for our favorite activity was almost over. We would
scramble to load the Mastercraft with life jackets, skis, wakeboards, tubes,
towropes, and a cooler full ofBud Light and water, exactly as we were trained
to do. Children and adults would pile into the boat and ride off to an empty
cove where we would tube, wakeboard, and slalom ski until the sun went
down.

As soon as my friends and I were of legal drinking age, spending time on
the lake became our summertime weekend activity. We would pack a large
Igloo cooler full of beer, throw our equipment into the boat, and ski to our
favorite party cove. There, we would tie our boat to the end of a long line of
pontoons, bay liners, and ski boats containing sunburnt, dancing, and
extremely inebriated individuals. We would party with our newfound
acquaintances until the Igloo ran empty, at which time we would high-five
our way back to our boat and start the journey home. Being the operator, I
would maneuver slowly and carefully when I spotted the ominous cementgray center console boats of the Georgia Department of Natural Resources
("DNR") anchored at the mouth of the party cove searching for individuals,
such as myself, who had consumed alcohol and were driving out to open
water.
At the time, I was somewhat familiar with boating under the influence
("BUI") laws but took comfort in the idea that many operators were not
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aware of such laws. In addition, they were not nearly as comfortable
operating a watercraft as myself. I rationalized my own alcohol consumption
while operating a boat based on the assumption that many of the inebriated
operators were unaware of the BUI laws. I stupidly concluded that as long as
I remained less intoxicated than a large majority of the other operators at
that particular location, I would not be stopped by DNR because their
attention would be focused on the other operators.
This Note defends the thesis that Kentucky should introduce legislation
requiring licenses to operate a motorized boat, adopt enforcement practices
where officers concentrate their attention on known party coves and target
male operators with a large number of people on the boat, and begin state
funding the Kentucky Department of Fish and Wildlife Resources
("KDFWR') to aid in more effective enforcement of BUI laws. Part II
provides background information regarding operating a boat under the
influence of alcohol, including scientific theories addressing the growing
number of boating incidents involving alcohol and the development of
federal and Kentucky law surrounding the topic of BUI. Part III describes
the modem Kentucky law and enforcement practices and contends that they
are insufficient to effectively minimize boating accidents, injuries, and
fatalities with alcohol as a primary contributing factor. Part IV contends that
the Kentucky Legislature should observe and adopt law from other states
that could be more effective in minimizing BUI. Part V outlines drawbacks
to the above plan such as infringement of personal liberty and lack of
funding. This Part contends that although these objections are plausible,
they do not justify rejecting the proposed law and enforcement practiccs
because public health and welfare should be prioritized over personal liberty,
and multiple solutions exist to allow funding to the KDFWR. Part VI
ultimately concludes that boater education and licensing, more stringent
laws, increased enforcement officer presence and amended enforcement
practices, and additional funding to KDFWR will ensure a safer boating
environment on the waters of Kentucky.

II. GROWING CONCERN SURROUNDING OPERATING A BOAT UNDER
THE INFLUENCE OF ALCOHOL
A. Why the Number BoatingIncidents with Alcohol as a PrimaryContributing
FactorContinueto IncreaseEach Year
The idea of alcohol as an essential element of lake culture is deeply
ingrained in society, regardless of the state in which the water body is
located. In 2014, alcohol use was the primary contributing factor for 277
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accidents, 248 injuries, and 108 deaths nationwide, placing alcohol
consumption as the fifth leading cause of boating accidents, the fifth leading
cause of injuries, and the leading cause of death among recreational boaters. 1
To remedy the growing problem of intoxicated recreational boating,
fundamental changes in laws and enforcement practices must be made.
Most boaters are unaware that the effects of alcohol arc magnified when on
the water.2 The constant movement of the boat, heat and sunlight, and the
vibration of the motor are factors that accelerate the effects of alcohol on the
human body.3 Studies indicate that the effects of alcohol are three times as
potent as the same volume of alcohol consumed on dry land.4
The effects of alcohol on boat operators are particularly relevant to this
Note and the laws governing BUI. Using surveys, scholars have begun to
narrow down demographics most prone to operating a boat while
intoxicated. 5 A 1994 national study revealed that 31 percent of participants
who reported operating a boat during that year did so at least once while
under the influence of alcohol. 6 It is statistically significant that the
aforementioned 31 percent consisted primarily of males with a college
education making an annual salary of more than $20,000.7 A 2011 study
involving students of a large southeastern college reinforced the theory that
one-third of boaters have operated a boat under the influence of alcohol, the
majority of those intoxicated operators being male.' But what motivates
almost one-third of operators to drive a boat under the influence ofalcohol?
Many factors have been proven to contribute to the culture of operating
a boat under the influence of alcohol. Observation of close family, friends,
and mass media participating in alcohol consumption and boat operation
will create and reinforce the notion that such behavior is socially acceptable
despite the threat of criminal penalties. 9 Furthermore, boating is a social
activity that is often performed in a group setting. 0 Because boating is
StaffMember, KY.J. OF EQUINE, AGRIC., &NAT. RESOURCES L., 2015-2016; B.S. 2014,

University
of Kentucky; J.D. expected May 2017, University of Kentucky College of Law.
1

2014 RecreationalBoatingStatistics,U.S. DEP'THOMELAND SECURITY, 19,21-23 (2014).
Weiren Wang, The Effecis of State Regulations on Boating,4cidentsand Fatalities,7 APPLIED

2

ECON. LETTERS (Issue 6) 373,375 (2010); Telephone Interview with Mark DuPont, Boat Operations
and Training (BOAT) Program Director, NAT'L ASS'N OF STATE BOATING LAWADM'RS (Nov. 17,
2015). 3
Wang, supranote 2, at 375; Telephone Interview with Mark DuPont, supra note 2.
4
Wang, supra note 2, at 375.
' See Pamela Logan et al., Alcobol-Influenced RecreationalBoat Operation in the UnitedStates, 16
AM. J. PREVENTATIVE MED. 278, 279 (1999).
6id.
7

Id. at 281.

' Bryan L. Miller &John M. Stogner, Keeping it Between the Buoys: Assessing Self-Reported
BoatingUnder the Influence (BUI)in a YoungAdult Population,36 DEVIANT BEHAV. 68, 76 (2015).
'Id. at 70.
l Id.
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gcnerally pcrformed on a wide body of water, inexpericnccd operators are
often lured into a false sense of security that a boating incident is highly
unlikely, resulting in the operators becoming less observant of other
boaters." As a result, peers have more influence on the operator's conduct in
a social, carefree atmosphere.'
Self-control is the most significant factor contributing to the operation
of a boat under the influence of alcohol and also helps to explain why males
are more prone to the activity. ' Self-control is evaluated by observing
characteristics such as "impulsivity, desire for immediate gratification,
simplicity, physicality, risk-taking, self-centeredness, and a low tolerance for
fi us tration."

4

Individuals who demonstrate a penchant fot a combination of
these characteristics are determined to have low self control."5 Interestingly,
males with low self-control were three times more likely to operate a boat
under the influence of alcohol than females with similar levels of selfcontrol.16 Given that boating is a social activity that is usually performed in
a group setting, males with low self-control who are operating the boat and
are surrounded by their peers wll be more likely to consume alcohol, and run
an extremely high risk of operating a boat under the influence of alcohol.
B. Action by the FederalGovernment
In the past few decades, the Federal Government has taken measures to
curb the rising number of boating incidents resulting from alcohol
consumption. 17 The U.S. Coast Guard began enforcing regulations

regarding boating while under the influence of alcohol in waters governed
by the United States in 1991.18 The regulations established a Blood Alcohol
Concentration ("BAC") and certain behavioral characteristics displayed by
the operator to determine whether he or she is intoxicated. 19 These
regulations apply to waters within the states unless those states have
implemented regulations governing operation of a boat while under the
influence of alcohol. 2 While boating accidents, injuries, and fatalities
continued to occur at roughly the same rate as before the regulations were
n Id.at 81.
12/d

11Id.at 71.
14id.
15 d.

at 80.
' 7 MyersTruluck, Buoys andBUTs-Boating Under the Influence in SC, 1 MALABU: MAR. L.
BULL. 24,25 (2006).
16/Id

18Id.
1933 C.F.R. § 95.020 (2009).
- 33 C.F.R. § 95.025 (2009).
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implemented, the Coast Guard promulgated Operation Dry Water. 21
Operation Dry Water is a campaign targeting state boating enforcement
agencies to reduce intoxicated boating.2 2 The campaign encourages state
boating enforcement agencies to educate the public on the acceptable
practices of recreational boating, to promote awareness of the laws
23
addressing intoxicated boating, and to effectively enforce those laws.
C. The Development ofKentucky Legislationand EnforcementPractices
The Kentucky General Assembly coon followed the example of the
Coast Guard and proposed legislation on the matter in 1998.24 To ensure
that the legislation was not ambiguous, the General Assembly applied the
elements of its driving under the influence ("DUI") statute to its BUI
statute. 2 Regarding enforcement, the Kentucky Legislature has delegated
that task to the KDFWR. 6The KDFWR has two primary purposes: to
enforce wildlife laws and boating laws. 27 The emphasis on boating
enforcement arose for the purpose of funding.' The KDFWR's funding
comes fiom federal boating grants, piofits from hunting and fishing license
sales, and fees from violations. 29 No state tax dollars are allocated for the
KDFWR. 3 Federal boating grants make up a large proportion of the
Department's funding. 31 To receive such grants, the KDFWR must
dedicate a certain amount of time to enforcing boating laws. 32 While
Kentucky's BUI laws are relatively new, many states are introducing
innovative legislation and enforcement practices that are likely to aid in the
attainment of their goal to minimize boating incidents that result from
BUI.33 Kentucky would do well to follow such practices.
21Miller, supra note 8, at 69.

2 Id.
2 Id.
14See H.B. 1, 1998 Leg., Reg. Sess. (Ky. 1998).
25id.
' Conrad M. Lanham, Exploringthe Responsibilitiesof Wildife Law Enforcement Officers: An
Examination of CitationsIssuedby Kentucky Conservration Officert F KYUNIV. DEP OF CRIM J . T
1,9(2014).
27
1Id. at 7.
2'Id.
at 13.
29
id.
10BUDGET OF THE COMMONWEALTH 312, Ky. OFFICE OF ST. BUDGET DIREcTOR, 20142016.
31Lanham, supra note 26, at 13.
32id.
33CAL. HARB. & NAY. CODE § 678.11 (2015); William E. Porter, Waters ofthe State, Ports,and
WatercraftRegistration, Operation, and Sale of Waterraft: Enact Certain ProvisionsRelatingto Persons
ConvictedofOperatinga Moving Vessel, Moving Water Skis, MovingAquaplane, Moving Surfboard,or
PersonalWatercraft while Under the Influence ofAkohol orDrugs;ProvideforZero Tolerancefor Use of
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III. CURRENT KENTUCKY LAW AND ENFORCEMENT PRACTICES

A. The Law
Current Kentucky law addressing boating under the influence has not
tesulted in a significant decrease in boating accidents, injuries, or fitalities.'
The Kentucky statute addressing the issues provides as follows: "A person
shall not operate any motorboat or vessel, or manipulate any water skis,
surfboard, or similar device, while intoxicated or under the influence of any

other substance which impairs one's driving ability."35 This statute refers to
the Kentucky DIl statute to outline the elements of BJI, which provides
the elements of a boating under the influence of alcohol offense. 6 Regarding
alcohol, it is unlawful for a person over the age of 21 to operate a motor
vehicle with a blood concentration of 0.08 or higher or if the driver is under
the influence of alcohol.37 It is unlawful for persons under the age of 21 to
operate a motor vehicle under the influence of alcohol or with a blood
38
concentration of 0.02 or higher.
Kentucky's BUI statute also outlines the implied consent provision,
stating that a person who operates a boat on waters of the Commonwealth
is deemed to have given consent to tests evaluating the level of that operator's
intoxication.3 9 Finally, thc statutc provides that state enforcement officers
may administer such sobriety tests if they have probable cause to believe the
operator is indeed intoxicated.' The above BAC levels determine whether
the operator is guilty of boating under the influence of alcohol.
The penalties associated with BUI deviate from those associated with
DIJI in the Commonwealth. Pecuniary penalties are issued for the first two
BLI offenses.41 On the third offense, the violator could face imprisonment.'
In regards to implied consent, the intoxicated person will be charged with. a

Drugs andAlcohol by Persons Under theAge of Twenty One; Prtoidefoia Cause of4aionfor Child
Endangerment;ProvidefirSuspension ofBoating Privileges,15 CA. ST. U. L. REV. 251, 253 (1998);
Wnd C. Jouts & Satita Chourcy, Gcorgia &,Sau CaeolinaAgree on Cross-BorderBoating C ,q,.a,

JACKSONVII.LF COM (Jan 22, 2016, 4:10 PM), http//jacksonviile.com/news/georgia/2014-012 1Atnry/grnrgia-.wmth carolina agree cross- border- boating compact.
3U.S. DEP'T HOMELAND SEC., 2014 RECREATIONAL BOATING STATISTICS, 25 (2014).
35

KY. REv. STAT. ANN. § 235.240 (2000).

36Id.
3
7 Ky. REV. STAT. ANN. § 189A.010 (2010).
3
8 id.
3
9id.
40Id.
41 KY. Rv. STAT. ANN. § 235.990 (2002).
42 See id.
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separate offense for a refusal to submit to a sobriety test.' After commission
of the first offense, the violator will be required to take a state-approved
boater safety course, and it is within the discretion of the court to require a
safe boater course provided or approved by the U.S. Coast Guard."
B. Enforcement by the Kentucky DepartmentofFish and Wildlife Resources
Enforcement of these provisions is carried out by the KDFWR. As
previously stated, the enforcement of boating laws has become a
predominant focus of the Department.4' To maximize its efficiency and
effectiveness, the Department participated in the National Association of
46
State Boating Law Administrators' Detection and Enforcement Course.

This course is designed specifically for state enforcement agencies to teach
strategies and techniques to prevent the loss of life on the water. 47
Assuming the KDFWIR adopted the enforcement practices taught in
the BUI Detection and Enforcement course, enforcement officers target

boats or operators that are maneuvering erratically and contain alcohol on
the boat.' For an enforcement officer to lawfully stop a boat, the officer
must have a reasonable articulable suspicion that the vessel is in violation of
a boating law. ' Reasonable articulable suspicion is defined as "a
particularized and objective basis, supported by specific and articulablk facts,

for suspecting a person of criminal activity."50
Once a boat is stopped and the situation is sufficientl , evaluated, the
enforcement officer must have probable cause that the boaters or vessel itself
are in violation of the law to legally search the vessel."1 The enforcement
officei has probable cause when the offic!i "suspect[s] that a person has
committed or is committing a crime." 2 Enforcement officers have
inspection authority on state waters, mcaning that thcy may stop boaters at
any time to inspect proper licensing and life jackets.5 3 While inspecting the
boat, thc officer may obscrvc the operator's behavior and use factors such as
smell of alcohol from the operator, clumsiness, or slurred speech to obtain

43id.
44Id.

4 Lanham, supra note 26, at 13.
'Telephone Interview with Mark DuPont, supra note 2.
47id.

48Id.
41KY. REV. STAT. ANN. § 235.310 (2014).
10BLACK'S LAW DICTIONARY (10th ed. 2014).
"' § 235.310.
12 BLACK'S

LAW DICTIONARY (10th ed. 2014).
Interview with Mark DuPont, supra note 2.

13 Telephone
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probable cause to search the boat and conduct a sobriety test.' Officers'
observation of behavior on the boat during an inspection of licenses and life
jackets often provides a reasonable and articulable suspicion and probable
5
cause to search the boat if a violation is indeed being committed_
Once the enforcement officer suspects the operator to be intoxicated,
the officer may conduct a number of sobriety tests to determine whether the
operator is, in fact, under the influence of alcohol.' While in the boat, these
sobriety tests include seated tests tailored specifically to boating, the finger
touch test, or having the suspect recite the alphabet.5 7 If the enforcement
officer deems the operator to be intoxicated under a totality of the
circumstances, then the officer will detain the operator and conduct
Breathalyzer and blood tests. "sAfter boating incidents, however, field
sobriety tests are often bypassed and breath and blood test are conducted. 9
C. StatisticalResults ofKentucky's CurrentLaw andEnforcement Practices
Kentucky's current laws have quickly proven to be ineffective in curbing
the upward trend of alcohol-related boat incidents. Despite the
development of laws and enforcement practices addressing boating under
the influence of alcohol, Kentucky has experienced a drastic increase in the
number of accidents, injuries, and deaths with alcohol as a contributing
factor from 2011 to 2014.' In 2014, Kentucky ranked among the highest of
landlocked states in each of these three categories.61
Furthermore, the KDFWR's shift in focus to boating enforcement has
not resulted in a noticeable increase in the niumber of BUT ciations isuedThere was a large increase in the number of citations for operating a boat
nnder the influence of alcohol between 2006 and 2007, jumping from 67
citations issued in 2006 to 86 citations issued in 2007.62 After 2007, the
itumber of citations issued it- the following years wanied with 82 in 2008, 75
in 2009, 68 in 2010, and 66 in 2011.63 With a steady decrease in citations
issued for operating a boat under the influence and a sharp increase in
54

id
55Id.
7 Id.
58Id.

Telephone Interview with Mark DuPont, supra note 2.

5'

602014 RECREATIONAL BOATING STATISTICS, supra note 34.
61

id.
Kristie R. Blevins & Conrad M. Lanham, OccupationalRolesand PracticesofKentucky

62

Conservation Officers, SCH.OFJUST. STUD., E. KY. UNIV. 58 (2013),
http//jIstesidie.ekiedu/sitiJu.sticemidieshekL-6difledh/RfBevins%20,SJRP%.2ReCPort.?f2

12 2013.pdf.
63
id.
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boating incidents with alcohol as a contributing factor, it is clear that a
disconnect exists between legislators and enforcement officers.
D. ProposedLegislation
Kentucky legislators have identified this disconnect and are currently
discussing proposed amendments to the Commonwealth BUI laws.
Congress has proposed a bill amending the BUI penalties to increase the
amount payable in fines and to include jail time for a violator's first BUI
offense.' The General Assembly maintains the use of the elements outlined
in KRS § 189A.010(1) for the purpose of enforcement. 6' Because the
aforementioned amendments to BUI penalties have not yet been enacted,
no statistical data has been compiled to prove their effectiveness. One can
assume, however, that increasing the harshness of BUI penalties alone will
not substantially curb boating incidents with alcohol as a primary
contributing factor.
IV. RECOMMENDED POLICIES TO INCREASE THE EFFECTIVENESS OF
KENTUCKY BUI LAWS
A. BoaterEducation andLicensing
While Kentucky has yet to enact its harsher penalties for BUI, other
states are similarly struggling with the issue of curbing boating incidents
with alcohol as a primary contributing factor. ' Many states are
experimenting with innovative legislation and enforcement practices that
are hypothesized to deter alcohol consumption of operators while behind the
wheel of a boat.67 While these enhanced practices may prove to be more
effective in deterring such behavior than existing procedure, studies have
shown that educating boating operators is one of the most effective methods
68
of discouraging an unsafe custom.
Familiarity with the law can be an effective deterrent to behavior that
violates said law. One would not be surprised to discover that many
operators with more boating experience and familiarity with the BUI laws
continued to consume alcohol while operating a vessel and presume that
theywmuid not be caught due to enforcement officer attention being focused
12 R.S. B.R. 1259,12th Gen. Assemb., Reg. Sess. (Ky. 2015).
65id.

667 Porter, supra note 33, at 252-53.

CAL. HARB. &NAv. CODE § 678.11 (2015); Porter, supra note 33, at 252-53; Jones &

Chourey, supra note 33.
6

Wang, supra note 2, at 376.
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on inexperienced and intoxicated boaters. Therefore, by mandating the
education of every boater that intends to operate a boat, inexperienced
operators would be aware of the law and avoid risky behavior, and
experienced operators would not use the ignorance of inexperienced
operators as an excuse to consume alcohol while operating a boat.
To eliminate the culture of associating alcohol with the lake, the danger
assuciatcd with opcrating a boat undcr the influcnce of alcohol must be
impressed to children at a young age.69 Areas where boating safety courses
were mandated in public schools saw a significant decrease in the rate of
accidents and fatalitieG.7 ° Many boaters assume that operating a boat under
the influence of alcohol does not carry the same taboo as that of DUI because
there are no lanes in a body of water, and the considerable width of a lake
lures boaters into a sense of security that their involvement in a boating
incident is highly unlikely. 71 This behavior causes operators to be less
observant of other boaters in the area and gives them the idea that a boat can
be safely operated while under the influence of alcohol.' Educating boaters
would bring these subconscious assumptions to mind and deter boaters from
operating a vehicle while under the influence of alcohol.
California has recently enacted legislation that will eventually mandate
all boaters to take a boater safety course in an attempt to oust the alcohol
culture on the lake.73 The California Senate expanded a law stating that
commercial and for-hire operators could not operate a boat without a
license.74 The newly created statute will eventually require all operators that
drive a boat on state waters to carry a vessel operator card that proves to an
enforcement officer that the operator has taken and passed the required
boater safety course.75 An operator who has not obtained a vessel operator
card prior to being stopped by the enforcement officer has committed a
criminal violation.76 The California Legislature has decided to implement
the requirement in a piecemeal manner instead ofreqiuiring a boating license
for all ages above sixteen by a certain date. 7' This way, the culture of educated
boating is instilled in youths, who will hold older generations responsible for
risky or illegal boating practices.

69Telephone Interview with Mark DuPont, supra note 2.
7o
7 Wang, supra note 2, at 376.

Miller, supra note 8, at 81.

7 id.

73See CAL. HARB. &NAV. CODE § 678.11 (2015).
74

S.B. 941, 2014 Leg., 130th Sess. (Ca. 2014).

75 id.

76

. 1
-7See § 678.11.
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California provides a list of approved vessel operator courser and exams
that will grant an operator his or her Boater Education Certificate.78 The
Boat California Course, a prominent course and exam for California
boaters, clearly defines the blood alcohol concentration that deems the
operator intoxicated, as well as the minimum age of a licensed operator with
regards to operating a vessel under the influence.79 The existence of, and
familiarity with, such provisions equate operating a boat with operating a
motor vehicle because of the seriousness of the consequences of violations,

thereby instilling in youths the importance of abiding by the law.
B. More StringentLaws

If Kentucky adopted a structured educational policy, the Legislature
could implement more stringent laws to more effectively and efficiently
enforce safe boating practices. Many researchers hypothesize dat expanding
the prohibition of the consumption of alcohol to everyone on the boat
effectively minimizes boat operation under the influence of alcohol.' This
provision, however, would be wildly unpopular among the public, and would
experience a large amount ofbacklash. Vhile this would be the most extreme
proposed action taken by lawmakers to discourage lake culture, it would
certainly be the most difficult policy to implement.
Similar to Kentucky, Georgia also struggles with the growing number of
boating incidents with alcohol as a prim ary contributing factor. The Georgia
DNR created the Boating Safety Advisory Committee ("BSAC") in the late
1990's to research the most effective practices to keep intoxicated boaters off
of Georgia waters.81 The BSAC proposed three ideas for more stringent
legislation and enforcement practices: tie BUI violations to the intoxicated
boater's driver's license, revoke the intoxicated boater's vessel registration,
or revoke an intoxicated boater's privilege to operate a boat on Georgia
waters. 82 The BSAC denied the first proposal because it required the

distribution of a large amount of information among the various state
agencies.' The Committee dismissed the second proposal because revoking
the registration of a rented boat would not implicate the intoxicated
7' Boati~g,afr fy Cmirfr 4ppromedBy Cafnna Division n, fating and Watem!,vy!, GAT flr
OF BOATING AND WATERWAYS, http://www.dbw.ca.gov/BoaterInfo/BSCourses.aspx (last visited
Apr. 3, 2016).
79
Sec Study GuideforCaliforniaBoatcrEducation Certificate,BOAT-ED.COM, https://www. boated.com/california/studyGuide/Blood-"Alcohol Concentration/10100501_700050128/ (last visited Jan.
11,2016).
o Wang, supra note 2, at 373; Logan, supra note 5, at 281.
81Porter, supra note 33, at 252.
2
Id. at 253.
3
9 id.
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operator. 4 Therefore, legislators agreed on the third proposal.8" Revoking a
boater's operating privilege fit into the state's "zero tolerance" initiative
associated with driving under the influence and allowed for Georgia's
implied consent laws to be easily folded into the legislation.' The third
proposition led to the promulgation of O.C.GA. § 52-7-12 and O.C.G.A.

§ 52-7-12.5.
While O.C.G.A. § 52-7-12 is similar to KRS § 235.240 regarding
elements of operating a boat under the influence of alcohol, Georgia
contains provisions that further deter the operation of a boat under the
influence of alcohol. For example, if an intoxicated operator is towing a child
under the age of fourteen on a tube, skis, surfboard, or wakeboard, the
operator will bc charged with thc separate offcnse of endangering a childu
Regarding implied consent, while refusing to consent to BAC testing will
result in a separate offense in Kentucky, the refusal of BAC testing results in
a suspension of boating privileges for at least one year in Georgia." While
charging the intoxicated operator with an additional crime is certainly a
harsher penalty, suspending the privilege to drive a boat on state waters for
at least one year efficiently prevents further incidents and deters BUI
violations.
C. The InterstateBoating Violator Compact

State legislatures are beginning to address nonresident boating
violations of the state in which they committed the violation. South
Carolina and Georgia have agreed to create the Interstate Boating Violator
Compact. " The purpose of the Compact is to ensure that nonresident
violators are held accountable for their violations in an efficient and costeffective manner." The Compact only applies to violators that are residents
of other Compact member states, and applies to violations that are not
felonies, violations that do not require personal appearance in court, or
violations that do not require arrest of the violator.91 According to current
Kentucky law, the first two BUI violations are not felonies and do not require
an arrest, rendering BUI an applicable offense under the Compact.'

84Id.

85Id.

"Id. at 254.
GA. CODE ANN. § 52-7-12 (2014).
"KY. REV. STAT. ANN. § 235.990 (2002); GA. CODE ANN.
"Jones & Chourey, supra note 33.

-7

901d.
9

See GA. COMP. R & REGS. 391-4-17.
§ 235.240 (2000).

92KY. REV. STAT. ANN.

§ 52-7-12.5 (2013).
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The procedures required under the Interstate Boating Violator
Compact create a streamlined and efficient transfer of information among

member states, ensuring that fines are paid and limited department
resources are not wasted attempting to collect such fines. 3 When an
enforcement officer issues a citation to the nonresident violator, and the

violator does not immediately pay the fine to the issuing state, then the
issuing state issues a "Defendant's Notice of Failure to Comply" form to the
violator via certified mail.94 A grace period is allowed for the violator to pay
the fine to the issuing state without further penalty.9" If the violator refuses

to pay the fine to the issuing state within the grace period, then the issuing
state will send a "Home State Notice of Failure to Comply" to the violator's
home state. The home state will then evaluate the legitimacy of the case
and determine whether it is necessary to suspend the violator's privilege to
operate a boat in the violator's home state until the case is resolved in the
issuing state.'
The procedures under the Interstate Boating Violators Compact are
available to Kentucky so long as penalties of the state BUI offense do not
involve arrest and jail time. 9 While only two states have adopted the
Compact, ensuring that fines will be paid is a benefit of membership to the
Compact for Kentucky and other states in the southeastern United States.
Departments would no longer have to squander funding and manpower to
execute the payment of a fine from a nonresident violator. Instead, member
states would collaborate to ensure that fines were paid in a timely fashion. If
more states in the southeastern United States become members of the
Interstate Boating Violators Compact, Kentucky would certainly benefit
through enforcement of its laws among nonresident boaters.
V. POTENTIAL ARGUMENTS AGAINST AMENDING THE CURRENT
LEGISLATION AND ENFORCEMENT PRACTICES IN KENTUCKY
Despite the inevitable positive implications of amending the current
BUI legislation and enforcement practices in Kentucky, the process of doing
so will be a large undertaking for state lawmakers. Before beginning such a
process, the Legislature must explore all options and raise concerns that may
impact the feasibility of such a change. Two concerns rise above all others as
a potential threat to the proposed changes: (1) such stringent laws could
9 SeeJones & Chourey, supra note 33.
See GA. COMP. R. & REGS. 391-4-17.
96Id.
96Id
97Id.
98id.
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infringe upon boaters' constitutional right to personal liberty; and (2) the
implementation of the new policy may not be feasible given Kentucky's state
budget and available resources. Both objections, while valid, can be
overcome with creative solutions that reinforce the underlying purpose of
BUI laws: to ensure the health and safety of all boaters on waters of the
Commonwealth.
A. Infringement on Boaters' ConstitutionalRightofPersonalLiberty
The Kentucky Constitution and the United States Constitution both
guarantee that the state and federal government may not invade the privacy
of citizens without authorization to do so." The corresponding provisions
in each Constitution are almost identical. " The Kentucky Constitution
clarifies that probable cause is required for search warrants. '0' Search
warrants, however, are not required when investigating a boater for
operating a boat under the influence of alcohol. 102 Simply stated, the
proposed implementations do not violate boaters' constitutional right to
personal liberty.
KRS § 235.310 ensures that boaters' personal liberty is protected
regarding suspected violations of the law. To stop a boat that is suspected of
having an operator under the influence of alcohol, Kentucky enforcement
uffictrs arc requiud to have a reasonable articulable suspicion tlat the
operator is intoxicated while operating the vessel."° To search the boat or
the operator, the ctnforccmcnt officers must have probable cause to do so.' °4
The issue of personal liberty may arise through the enforcement officers'
inspection authorities. No reasonable articulable suspicion is required to
stop a boat "for the purpose of inspecting certificate of registration and boat
numbering."0 5 Boaters may suspect that enforcement officers would abuse
their inspection authorities if they were merely suspicious that a boat
operator is intoxicated. Likewise, boaters may be concerned that
eiifoicement officers do not have facts or inferences to support a reasonable
articulable suspicion, but that they have a hunch that an operator is
intoxicated. Enforcement officers would then use inspection authorities to
gather facts and inferences required to satisfy probable cause and test the
operator for alcohol intoxication. Therefore, boaters may believe that
99See U.S. CONST. amend. IV; see also KY. CONST. § 10.
nSee U.S. CONST. amend. IV; see also KY. CONST. § 10.

0 KY. CONST. § 10.
KY. REV. STAT. ANN. § 235.310 (2014).

102 See

103id.
1'4 Id.

115Id.; see also Telephone Interview with Mark DuPont, supra note 2.
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inspection authorities provide a loophole for officers to stop a boat without
a reasonable articulable suspicion that the operator is intoxicated.
The Georgia Congress expressed the same concern when passing its
BUI laws." ° Senator Cagle, whose district covers much of Lake Lanier,
expressed his concerns that such a loophole may be an infringement on
personal liberty." 7 Senator Cagle, however, was convinced that promoting
safety on state waters significantly outweighed the potential for
infringement on boaters' constitutional right to personal liberty.' 0 The
Kentucky Judiciary agrees." ° When a motorist was ticketed at a roadblock
for operating a motor vehicle without a license, he argued that his
constitutional right to personal liberty was violated." ° The motorist argued
that the use of a police roadblock "circumvent[ed] the constitutional
provision against searches of persons and property without a valid
warrant.""' The Kentucky Court of Appeals held that "the enjoyment of
many personal rights and freedoms is subject to many kinds of restraints
under the police power of the state, which includes reasonable conditions as
may be determined by the governmental authorities to be essential to the
safety, good order and public welfare of the people."" It is well settled in
Kentucky that where officers of the Department of Fish and Wildlife have
police powers, one's personal liberties may be infringed upon in the name of
public safety and welfare if suspected of operating a boat while intoxicated.113
B. Kentucky's Limited Resources
The second argument against implementing the discussed BT reform
laws is that Kentucky's budget and resources are limited. As stated before,
KDFWR receives no funding from the state government. 114 The
Department relies on the profits from license sales, federal grants, and fees
from violations. "' As of 2011, KDFWR employed 137 full-time
enforcement officers to cover all lakes and state parks in the
Commonwealth.

116

Due to the current funding situation and the small

'0 7 Porter, supra note 33, at 260.
' Id. at 263 n.87.
1s Id.

,0' Commonwealth v. Mitchell, 355 S.W.2d 686, 688 (Ky. 1962).
1,0 Id. at 687.
111Id.
112Id. at 688.
113 Ky. REV. STAT. ANN. § 235.310 (2014).
14 Lanham, supra note 26, at 13; KY. OFFICE OF ST. BUDGET DIRECTOR, supra
note 30, at
312.
115Lanham, supra note 26, at 13.
6
1 Id. at 12.
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group of enforcement officers, it would not be feasible for the KDFWR to
effectively enforce the proposed BUI policies.
Because the KDFWR receives funding from federal grants, fines from
violations, and hunting and fishing licenses, implementing the proposed
policies would adversely affect its financial situation. 17 Implementing
boater education would make boaters more aware of the BUI laws in
Kentucky, and deter them from committing such a violation. This would
significantly lower the funds received by the KDFWR, and it could be
inferred that the fees for the one--time education course would not offset the
financial effects of a drop in BUI and other boating violations. If the
KDFXVR enters a dire financial situation, enforcement officers may abuse
the inspection authority loophole in order to obtain more funds through
violations. Therefore, in order for the KDFVR to enforce the proposed
policies, it must receive a consistent and predictable amount offunding from
the state government of Kentucky.
The most direct way to implement state funding for the KDFWR is
through reallocation of the state budget. Governor Matt Bevin promised
during his campaign that he would dismantle Kynect, Kentucky's state
health insurance exchange. 118 Putting aside the societal and political
controversies of such an action, Kynect has an annual budget of $28
million. 119 Dismantling Kynect would cost the Commonwealth an
estimated one-time expense of $23 million." Therefore, a portion of the
now available $28 million could be allocated to the KDFWR for the hiring
of enforcement officers and education programs.
If a direct reallocation of state funds is not a feasible solution, then
perhaps alternative solutions should be considered. The -first proposed
solution is to require at-fault parties in boating incidents to pay for
emergency responders. California provides that anyone who is under the
influence of alcohol, or whose negligent operation of a boat, proximately
causes an incident that requires emergency response, then that person is
liable for the expense of that emergency response." 1 With twenty-one
accidents resulting in injury or death in 2014 alone, the KDFWR has spent
a significant amount of its limited funds responding to such accidents.,

7

11 KY. OFFICE OF ST. BUDGET DIRECTOR, supra note 30, at 312.
"

Phil Galewitz,

What Happens ifKentucky DismantlesIts Health InsuranceExchange?, NAT'L.

PUB. RADIO, (Dec. 1, 2015,2:50 PM), http://www.nnpr.org/sections/health2
5
shots/2015/1 /01/4 8006890/what-happens-if-kenncky-dismantles-its-health-insrance-exchange.
119Id.
2
1 id.

2 CAL. GovT CODE § 53151 (1985).
'22See 2014RecreationalBoating Statistics,supra note 1, at 25.
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This provision would aid in allowing the KDFWR to expand its budget to
further the health and welfare of Kentuckians on the water.
A second solution to the KDFWR financial debacle is to mandate that
boat owners must purchase liability insurance for boats, just as they are
required to do so for motor vehicles."n Currently, Kentucky does not require
liability insurance for boats."2 Before this policy is implemented, it must be
determined whether the additional cost of liability insurance would deter
boat owners from visiting the lake. Furthermore, boaters must determine
whether people who get injured, but ultimately are not compensated because
the boater at fault does not have liability insurance,justifies the extra cost of
buying insurance.
Despite the additional cost to the boat owner, mandating liability
insurance would skyrocket the KDFWR budget if tax proceeds were
allocated to the Department. Kentucky has implemented a premium
surcharge for all liability insurance policies, charging $1.50 for each $100 of
premium per month. " With more than 174,000 registered boats in
Kentucky in 2014, such a surcharge would provide the KDFWR with
enough money to hire additional enforcement officers to help keep operators
under the influence of alcohol off the water. 126
Obviously, the combination of implementing KDFWR funding
directly into the Commonwealth budget, requiring the at fault party in a
boating accident to pay for emergency response, and mandating liability
insurance for all registered boats in Kentucky, would be the most effective
remedy to alleviate the underfunded KDFWR. The implementation of the
surcharge or the allocation of state funds alone would allow KDFWR
enforcement officers to establish a greater presence on lakes in the
Commonwealth and begin education programs in an effort to minimize
operation of a boat under the influence. While lack of funding is of great
concern to the KDFWR, as well as the health and safety of Kentucky
boaters, feasible measures can be taken to ensure that KDFWR has the
funding to carry out the proposed policies.

VI. CONCLUSION
As the number of boating incidents with alcohol as a primary
contributing factor continues to rise in Kentucky, it is clear that current

"3KY.
2

REV. STAT. ANN. § 304.39-110 (1986).

A Boat RegistrationandLicensesin

Kentucky, DMV.ORG, http://www.dmv.org/ky-

kentucky/boat-registration.php (last visited Jan. 25,2016).
'2 KY. REV. STAT. ANN. § 136.392 (2012).
1262014 RecreationalBoating Statistics, supra note 1, at 70.
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legislation and enforcement practices are not effective. " Therefore, a
change must be made in both areas to promote the public safety and welfare
of boaters on Commonwcalth waters. Whilc implcmcnting open container
laws on boats and expanding tie mandate of sobriety from only the operator
to all boat passengers is stringent and, if effectively enforced, the surest way
to ensure sober operators. The public pushback, however, would be
overwhelming and implementation of such policy would not be feasible.
Instead, Kentucky must implement a boater education and licensing
program to ensure that all operators and boaters are aware of the
Commonwealth BUI laws and the rules of operating a boat on a body of
water. Next, more stringent laws regarding BUI must be implemented. The

first, not the third, BUI offense must include jail time and a steeper fine. A
boat operator's license should be revoked for a certain amount of time after
the first offense. A separate offense must be created when an intoxicated
operator is towing someone behind the boat on a tube, water skis, surfboird,
or wakeboard. Finally, Kentucky should become a -memberof the Interstate
Boating Violator Compact. If all southeastern states join this Compact, it
will streamline the process of enforcing state laws on nonresident boaters.
This will ensure that all boaters on state waters are subject to the BUI laws
of the Commonwealth, as well as create safer waters to enjoy.
To enforce these more stringent laws, the KDFWR must tweak their
enforcement practices. Officers must identify and observe known party
coves to ensure that intoxicated boaters are not driving after a day of
partying. Officers must be especially wary of male operators carrying
multiple passengers. To satisfy the articulable suspicion requirement and
stop the suspected boat, officers must observe unsafe operating practiccs or
the operator consuming alcohol. Abuse of inspection authorities is not
recommended. With amended enforcement practices, the combination of
educated operators, a more stringent law, and an increased presence of
KDFWR enforcement officers on the water will discourage operating a boat
under the influence of alcohol.
To ensure an increased KDFWR presence on the water, changes in state
funding allocations would be most effective. Alternative strategies include
mandating boater liability insurance for all registered boats, as well as
holding at-fault parties in a boating incident liable for the cost of emergency

response services. Not only will the increased funding benefit the KDFWR,
but the additional cost associated with recreatioxia! b aing will also make
operators think twice before operating a boat under the influence of alcohol.

"27See id. at 25.
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The changes recommended in this Note are necessary to significantly
curb the riing number of boating incidents with alcohol ar a primary
contributing factor. These proposed changes will strengthen the
Commonwealth's stance on BUI and, hopefully, become a model for other
states to follow when addressing their own intoxicated boater laws. After all,
ensuring a tough stance on BUI is pivotal in promoting a safe, fun, and
worry-free day on the lake for friends and families.

